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Employment Rights Bill: Six-month qualifying
period for unfair dismissal

The UK Government has confirmed a major change to
the Employment Rights Bill: they will not progress with
the proposed day one right to claim unfair dismissal
but will instead reduce the current two-year qualifying
period to six months. This follows a period of ‘ping
pong’ between the House of Commons and House of
Lords on the point.

The UK government has pitched the change to its
manifesto pledge as addressing stakeholder concerns
about the workability of the previous proposal to
remove the qualifying service requirement altogether,
but instead allow for a “light-touch” dismissal process
during the first 9 months of employment.

It's certainly more straightforward and harks back to
the early days of unfair dismissal rights — and it gives
employers more certainty and clarity over the risks of
short service or probationary dismissals.

The change is still proposed to come into force in 2027
and gives employers and HR teams an opportunity to
start planning now, including tightening their
probation process and diarisation of key dates as
more prompt action will be needed where early
underperformance is apparent.
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The qualifying period has gone up and down over the
years — from 6 months to 2 years — but this change will
be more durable as it is to be set out in primary
legislation, rather than easier to change secondary
legislation.

It's important to be aware that the qualifying period
applies only to ‘ordinary’ unfair dismissal - so where
there are unusual circumstances, such as a dismissal
for raising a whistleblowing concern, there will be no
qualifying period, and the existing day one rights
approach remains for other claims such as
discrimination.

There is a sting in the tail, however. The government
has indicated that it will lift the unfair dismissal
compensation cap (currently the lower of one year’s
salary or £118,223). It's not clear whether this means
compensation will be uncapped, increased, or whether
only one of the caps will be removed - we will update
as more information becomes available.

Kate Wyatt, Partner, Employment

Can delays in addressing misconduct
concerns with employees render a dismissal
unfair

Yes, said the Employment Appeal Tribunal (EAT) in the
case of O’Brien v Cheshire and Wirral Partnership NHS
Foundation Trust [2025] EAT156, where delays have a

significant impact on the employee’s ability to respond.

Background

Ms O’Brien (Claimant) was a ward manager and was
employed from 2009 with Cheshire and Wirral
Partnership NHS Foundation Trust (the Respondent).
The Claimant also suffered from PTSD, anxiety and
depression. She was dismissed on 30 March 2021,
following a disciplinary procedure, because s

he was found to have failed to work her weekly
contracted hours during a period from September to
December 2018, and on one occasion to have claimed
overtime for hours not worked.

Edinburgh | Glasgow | Dundee | Perth | Crieff This do

lindsays.co.uk

Whilst the issues had been made known to the
Claimant’s line manager in December 2018 or January
2019, and a fact-finding exercise began on 2 January
2019, the Claimant was not spoken to about the matter
at that point.

In late March 2019 the Claimant suffered a serious
health issue resulting in an operation and absence
from work on ill health grounds from 31 March 2019 to
16 September 2019. She began a phased return, also
taking some annual leave following her return. Her line
manager had decided not to commence a formal
disciplinary investigation during her ill health absence
as the Claimant was off on long-term absence.

Only at a meeting on 7 October 2019 was the Claimant
informed that a formal investigation would be
undertaken and of the nature of the allegations. By
that point her ability to recall matters and put forward
responses to the allegations had been affected by her
PTSD. The disciplinary process ran for a lengthy
period until she was ultimately dismissed on 30 March
2021. She brought claims to the Employment Tribunal
(ET) for disability discrimination and unfair dismissal.

Although the ET accepted that because

her disability affected her memory, the Respondent
should reasonably have raised the concerns informally
soon after they became aware of them, it ruled that
her failure to make reasonable adjustments claim was
brought out of time, dismissing that, and also
dismissed the unfair dismissal claim.

The Claimant appealed the decision to the EAT.

Applicable Law

The question of whether a dismissal is fair or unfair
requires consideration of section 98(4) of the
Employment Rights Act 1996 (ERA) and must have
regard to the reason (here alleged misconduct) shown
by the employer and:
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(@)

(including the size and administrative resources of the

depends on whether in the circumstances

employer’s undertaking) the employer acted
reasonably or unreasonably in treating it as a sufficient
reason for dismissing the employee, and

(b)

and the substantial merits of the case.”

shall be determined in accordance with equity

When a Tribunal is considering fairness, it must look at
the process followed by an employer as a whole.

The ACAS Code of Practice on Disciplinary and
Grievance Procedures includes, as one of the elements
necessary to deal with issues fairly, raising issues
promptly without undue delay in relation fo meetings,
decisions or confirmations of those decisions.

Section 20 of the Equality Act 2010 imposes a duty to
make reasonable adjustments on an employer, which
includes:

s.20(3) “...where a provision, criterion or practice of A's
puts a disabled person at a substantial disadvantage
in relation to a relevant matter in comparison with
persons who are not disabled, to take such steps as it
is reasonable to have to take to avoid the
disadvantage.”

Decision

The EAT ruled that the Tribunal had not properly
considered the impact of the delay on the overall
fairness of the dismissal and that the delay had
significantly affected the Claimant’s ability to defend
herself against the al

legations. As such, it remitted the matter back to the
Tribunal for reconsideration of the unfair dismissal
claim.

The EAT also directed that the Tribunal must
reconsider the question of whether to extend time (for
raising the reasonable adjustment claim) on a just and
equitable basis. The time limit question had been
approached from the wrong basis, including a focus
on the wrong provision, criterion or practice (PCP) and
irrelevant considerations.
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Also, any reasonable opportunity to make the required
reasonable adjustment passed when the Claimant
went on long-term sick leave and so the relevant
failure to make reaso

nable adjustments occurred by March 2019 at the
latest, when the Respondent had not spoken to the
Claimant informally about the allegations.

Comment
Katherine Irvine, Associate in our Employment team

comments:

“This case reminds employers that the ACAS code
remains central to assessment of fairness of processes,
and that it is important to raise conduct concerns
promptly, particularly if any delays may place a
disabled employee at a disadvantage.

“We recommend considering at an early stage
whether there is a disability at play and, if so, whether
any adjustments are required to the way the
allegations are explored and addressed with the
employee.”

Can a relatively minor act by an employer, in
conjunction with earlier issues, allow an
employee to resign and successfully claim
constructive unfair dismissal?

Yes, said the Employment Appeal Tribunal in Marshall
v McPherson Limited.

Background

The claimant, James Marshall, was an experienced
HGV driver, employed by McPherson Limited since
2017. He transported spent grain from nearby
distilleries to intake hoppers at a bio energy plant.

Initially when Mr Marshall first began, there were 2
hopper intakes; however, in May 2023, the mill
introduced a new system with a single intake.
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The new system required less time to empty the
hopper, so Mr Marshall felt under extra pressure as a
result.

He found it increasingly difficult to keep up with the
demand and struggled to take breaks and complete
his duties. He went as far as manipulating his
tachograph to make it appear as though he had taken
regular breaks.

Mr Marshall raised this with a manager and was
simply told to “crack on”. During November 2023, while
he was working a nightshift, another driver was
assigned to accompany him and report back to senior
staff members on his performance. This left him
annoyed, as he was an experienced HGV driver who
had worked there for many years.

Mr Marshall was invited to attend a meeting the
following week to discuss matters. Prior to the meeting,
he sent an email to the Operations Manager, raising
working fime and workload, along with health and
safety issues dating back to 2017 when he had been
exposed to caustic steam and a near miss with
overhead power lines. He stated he felt unable to
return until those issues were resolved.

The issues were not resolved to his satisfaction and Mr
Marshall resigned on 20 December 2023, stating he
considered it a constructive dismissal.

The Employment Tribunal (ET) dismissed his claim on
the grounds that there had been no repudiatory
breach and that the ‘last straw’ doctrine could not
apply because the final act of the employer leading to
his resignation was not repudiatory (i.e. sufficiently
serious). Mr Marshall appealed.

Applicable Law

Section 95(1)(c) of the Employment Rights Act 1996
provides that an employee is dismissed if they
terminate their employment contract in circumstances
entitling them to do so without notice due to the
employer’s conduct. The implied term of mutual trust
and confidence prohibits conduct likely to destroy that
relationship without reasonable cause.
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The “last straw” doctrine, clarified in Kaur v Leeds
Teaching Hospitals [2019], allows a relatively minor
final act to contribute to a cumulative repudiatory
breach. The key question is whether a series of acts,
viewed together, amount to a breach of the implied
term. The final act need not be unreasonable or
blameworthy, but it must contribute fo the cumulative
breach.

Decision

A key consideration for the Employment Appeadl
Tribunal to consider was what constituted the “last
straw” leading to Mr Marshall’s resignation and
whether it was reasonable for him to resign in
response fo it.

The Employment Appeal Tribunal (EAT) upheld the
appeal on the basis that the ET had misdirected itself
by stating that a “last straw” which is not repudiatory
cannot revive earlier acts. This was an error of law.

The correct approach is to consider whether the
cumulative effect of the employer’s conduct amounts
to a fundamental breach of contract.

Reviewing the facts the EAT found that Mr Marshall
resigned in response to the conduct of the employer
and there were several acts or omissions that Mr
Marshall considered a breach of trust and confidence.

He made it clear he felt his concerns had not been
properly addressed and promptly resigned following
the meeting in December 2023. The EAT remitted the
case to another employment tribunal to consider.

Comment
Christine Jamieson, Senior Paralegal in our

Employment team comments: “This case highlights the
importance of robust procedures to address employee
concerns, even when they appear minor in isolation.

“Complaints and concerns should be addressed and
written records kept fo minimise the issues
subsequently re-emerging as part of a course of
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conduct, which may sustain a claim of constructive
unfair dismissal, even where the last straw appears
minor.”

Extension to Acas Early Conciliation period
from 1st December 2025

Since April 2014, prospective Claimants have been
required to notify Acas of their intention to raise a
claim at an Employment Tribunal before doing so,
through the Early Conciliation (EC) process.

EC is a mandatory, free pre-claim process for most
Employment Tribunal cases. Acas then offers to
facilitate settlement between the parties if both parties
agree to negotiate, on a voluntary and confidential
basis. The process aims to resolve disputes without the
need to bring tribunal proceedings.

As some readers may remember, on 1 December 2020,
Schedule 1to the Employment Tribunals (Early
Conciliation: Exemptions and Rules of Procedure)
Regulations 2014 (the “ACAS Rules of Procedure”) was
amended so that rule 6 provided a standard
conciliation period of six weeks, replacing the previous
four-week period that used to apply.

The Regulations were also amended o remove the
provisions that allowed extensions to the early
conciliation period of up to 14 days, setting a standard
maximum six-week period.

From 1 December 2025, for EC notifications made on
or after that date, the maximum period for Acas EC
will increase from six weeks to 12 weeks under the
Employment Tribunals (Early Conciliation: Exemptions
and Rules of Procedure) (Amendment) Regulations
2025.

Practical implications for employers
This extension represents a significant shift for both
employees and employers. It is intended to help Acas

and the Tribunal system clear a significant backlog of
cases.
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Initiating EC “stops-the-clock” on the claim limitation
period, meaning the overall period to bring a claim is
lengthened. Therefore, even if a Claimant begins EC
late in the period and undergoes 12 weeks of
conciliation, they will still have at least one month after
the EC certificate is issued to raise a claim.

Employers should note that if the Employment Rights
Bill's proposal to extend tribunal time limits to six
months comes into force in 2026, the total timeframe
for bringing a claim could extend to between nine and
ten months.

This could result in employers receiving a notice of a
dispute months after the event. As such, maintaining
accurate records to support evidence collation and
witness recollections will be vital.

It may also require managing a potential Claimant’s
Data Subject Access Request (DSAR) alongside EC
negotiations. Employers generally have up to one
month to respond to a DSAR.

Potential benefits for employers during conciliation

On a positive note, an advantage for employers is that
by the time EC begins or sometime during the process,
Claimants may have obtained new employment,
thereby mitigating their losses. This could make
settlement discussions more productive and losses
clearer.

The Government intends to review the effectiveness of
the 12-week period in October 2026 and decide
whether to retain it or reduce it to a shorter
timeframe.

Katherine Irvine, Associate, Employment
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This newsletter has been issued by Lindsays based on publicly
available information, internally developed data and other sources.
Whilst all reasonable care has been taken to ensure the facts stated
and opinions given are correct, Lindsays does not accept any
responsibility for its content and advises that specific advice

should be sought regarding the fopics covered.
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