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The Investigation

The Disciplinary Hearing

Appeals

Emgployment Tribunals

lindsays

THE HEARING - POINTS FOR DISCUSSION

® [nilial thoughts about the preliminaries al ihe outsel of the
hearing?

® Acceptable to refuse Tim altendance at the hearing?
W Should Ginny have altended to iake notes?

m Cid the Managing Director handle the malter of Johnnie's
writlen statement appropriately?

M [nvestigation adequate?
m Did Johnnie get encugh information prior lo the hearing?
W Appropriate thai no wilnesses present?
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THE HEARING - POINTS FOR DISCUSSION

B Views on how the hearng was conducted by the Managing
Bireclor?

# Did Johnnle get sufficient opportunily to stale his case?

= Would you recommend that the organisalion takes any further
steps bafore issuing a decision?

B [f s0 vhal?
B Would an Employment Tribunal find hearing fair?
W \What outceme would you have reached?
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CURRENT LAW

# Currenlly six potentiafly fair reasens for dismissal -
misconduct s one
¥ Misconduct dismissal is polenlially fair if employer has:
> Genuine belief of employee's misconduct
> Reasonable grounds for ihe belief
# Canied out such Investigation as Is reasanable in the
circumstances

M Dismissal must be within the “band of reasonable
responses”
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ACAS CODE

m Abolition of statutory procedures since Apsl 2009
m Replaced by ACAS Code

 Tribunal can increase/decrease award by 25% for failure
te comply with Code
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INVESTIGATION

m |mpartial investigator (consider 3 party}

B |nterview the employee in question and keep written
records

M Consider employee’s expfanation
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SUSPENSION

Not a punishment)
Ensure poficy permits
May be necessary if miscoenduct is serious

Usually necessary in cases of alleged gross misconduct, risk
to employers propesy or ather employées

Usualiy on full pay

m Suspension without pay: only pessible where contract of
emgloyment so provides

B Peried of suspension should be kept to a minimum
B Consider employee’s repuiation
B Consider practical issues — work cover, passwords, keys, etc.
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INVESTIGATORY INTERVIEW

u Interview the employee: key o investigation

a Give employee iaitial details of allegations and eobtain initial
response

# Consider pre-prepared queslions

. Exlg_;lain that if case te answer, may lead to disciplinary
action

B If no case to answer, no action will be taken
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R Inlerview anyone wilh relevant information
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WITNESSES

Consider interviewing clients and third parties as well as
cofleagues

Consider having pre-prepared questions

Ensure evidence is not “second hand”

Take detailed notes or statements and have wilness sign them
Staternents should be laken and typed up as soon as possible
Issue of confidentiafily?

® Conslder any relevant paperwork

W Consider CCTV foolage, reports of tracking devices

MW Not generally appropriate to use covertly obtained infermation

tindsays
==

OTHER EVIDENCE

(If appropriate)

but ..... may be okay if proporticnate

M Investigator should pu! togelher a report stating whether there
B Report should to go to person who will conduct any disciplinary
1

® Unreliable of insufficient evidence: matter goes no further
m Infarmal disposal - Appropriate for minor offences

B Formal proceedings — Arrange a disciplinary hearing
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CASE TO ANSWER?

is a case to answer

hearing




DISCIPLINARY HEARING — INVITATION

= [nvitation must include:

> Delails of allegatiens - concise and full description

> Includa minutes of investigatory interview and possibly, the
teport

» Invite employese to meeting
> Right to be accompanied
> Arrange mutually convenlent date and time

# Give sufficient time for empleyee to prepare respense to
altegations

> Right to cali own wilnesses
» Warmning that outcomea MAY be dismissal
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DISGIPLINARY HEARING - PREPARATION

B Hearing manager sheuld be different from investigating
manager

B Ensure all records and statements are available and have
been disclosed to the employee

B Arrange for a note takeriwiiness to attend
m Ensure private room without interruptions

B Consider any speclal arrangements required for language or
disabilities

B Siructure - agenda could be useful and pre-prepared
questions .

M Review outcomes of previous similar cases - consistency
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THE DISCIPLINARY HEARING ITSELF

M Intreduce af present
B Resiate ﬁght to be accompanied

B Explain nalure of complaint — check employee has received
details

® Explain whether matier could lead to dismissal
B Review avidence, refer to investigatory report and conclusions

B Give emplayee chance lo respond, call ovm witnesses, set out
Ineir case and ask questions of employer witnesses.
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THE DISCIPLINARY HEARING ITSELF (Cont'd)

m Employee's companicn enlitled to make representations, but
not answer questions put to employee

® Manager should summarise issues, respoases and any
outsianding points

® Explain that decision will be received in wriling aﬂd
employee has right of appeal

M But-do you need to invesligate further and speak to
employee again before issuing decision?
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DECISION TIME!

M Normaily don't give decision at hearing

B Consider:
» Seriousness
# Previcus similar cases
» Mitigating circumstances

» Any previous issues with behaviour or performancs of the
employes

» NB: DO NOT consider any issues arising later, which were
net examined at hearing

m Waigh up employee’s explanation against welght of evidence:
balance of probabililies!

B Reascnableness
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DELIVERING THE NEWS

W Inform employee in wriling of:

Y

the cutcome and the reason for this particular  outcome
» the sanction o be imposed

the fength of time any sanction will last and
consequences of failure to improve

v

vrhat is required and how progress will be  assessed

N

#> procedure and timescale for lodging an appeal
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SANCTIONS

W Oral or writlen waming
> How long
» Consequences of failure to Improve

Demolion -- check contract
Transfer — check confract
Loss of seniority — check coatract
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Loss of right to salary increases/bonuses — but check contract

APPEALS

2 Must be a mechanism to appeal against any disciplinary
action, not just for dismissal

B Timescale for appeal — usually 5 - 7 days
M Grounds of appeal:

» Faimess

» Severity

# 1ssues with procedure

» New svidence

® Coensider whether agpeal should be review of evidence or a
rehsaring
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APPEAL QUTCOME

B Mot more ssvere than original sanclion
® Upheld - must be judged on same grounds, net different
8 Overlum -~ no sanction or a lesser sanction

® Inform employee in wriling — no further right of appeal
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POST DECISION

® Updaie personnel file

® Diarise dates for enquiry of any wamingsfreview dates
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CLOSING TIPS

Never dismiss on the spot
Suspend - usually vilh pay
Investigate thoroughly
Take advice

Be consistent

Follow procedure

Be reasonable

Be fair
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